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CONTROL OF OBSCENITY 


UNDAMENTAL DISAGREEMENT between reasonable 

men, basic to the unending controversy over defining 
and controlling obscenity, has lately been pointed up by 
the legal battle involving the controversial book Lady 
Chatterley’s Lover. Postmaster General Arthur E. Sum- 
merfield barred the unexpurgated edition of the D. H. Law- 
rence novel from the U.S. mails on June 11, stating that 
“Any literary merit the book may have is far outweighed 
by the pornographic and smutty passages and words, so 
that the book, taken as a whole, is an obscene and filthy 
work.” The Post Office ban was upset, July 21, by Federal 
Judge Frederick vanPelt Bryan. Examining the novel in 
the light of the same judicial standards for determining 
obscenity that Summerfield had applied, Bryan concluded 
that it was not obscene and that the Postmaster General’s 


ruling was “contrary to law and clearly erroneous.” ! Bryan 
noted also that while personal views were not controlling, 
“I disagree [with the Postmaster General] for I do not per- 
sonally find the book offensive.” 


Lawyers, literary critics, government and police officials, 
religious groups, political and civic leaders, civil liberties 
organizations, psychiatrists, and the reading public have 
wrangled for years over what constitutes obscene matter 
and what measures can properly be taken to suppress it. 
The power to decide these and other questions concerning 
obscenity resides with a multitude of federal, state, and 
local authorities; in addition, enormous influence is exer- 
cised at the local level by citizen groups and religious 
organizations. 


Nearly every state has outlawed the sale or distribution 
of indecent matter; scores of localities have adopted their 
own ordinances to combat obscenity ; and Congress has long 
forbidden carriage of obscene matter through the mails or 


1The postal ban lapsed on July 27 when Judge J. Edward Lumbard denied a 
government motion to permit its continuance until the U.S. Court of Appeals could 
consider an appeal from Judge Bryan's decision. The case is expected ultimately 
to reach the Supreme Court. 
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across state lines. But virtually none of these statutes 
gives a comprehensive legal definition of obscene or las- 
civious matter. As a result, the subjective finding of a 
single official or judge often counts heavily in determining 
whether a book or magazine will be banned from the mails 


or barred from sale in a particular state or a particular 
locality. 


RISING TIDE OF PORNOGRAPHY IN U.S. MAILs 


A major reason why standard rules have not been devel- 
oped and uniformly applied against obscenity is that al- 
legedly obscene matter takes many different forms. Indeed, 
keeping “dirty novels” out of the mails is only a small part 
of the work of postal officials policing for obscenity; only 
rarely does a Lady Chatterley case arise, in which a gen- 
uine claim of literary merit can be made.2 The bulk of 
postal efforts against obscenity involves pictures, films, car- 
toons, magazines, and the like which play up nudity or some 
aspect of sex and which are peddled for strictly commercial 
purposes. 


Postmaster General Summerfield said in a speech, May 
12: “There is flourishing in this country today a vile racket 
of huge proportions [which] involves the use of the United 
States mails for the wholesale promotion and conduct of 


mail order business in obscene and pornographic materials.” 
He said this traffic had become a $500 million operation 
and told of a recent raid in New York City in which 17 
tons of “highly obscene printed and filmed materials” were 
confiscated. “The especially vicious aspect of this racket 
is the fact that these purveyors of filth are aiming their 
attention more and more at the nation’s children—teen-age 


”” 


boys and girls. Summerfield estimated that 700,000 to 
1,000,000 young people would receive “invitations to de- 
pravity” through the mails this year.’ 


In the first six months of 1959, Summerfield said in a 
radio interview July 12, the Post Office Department had 
received 70,000 complaints, as compared with 50,000 dur- 
ing the whole of 1958. 


2 Judge Bryan remarked of the postal ban on Lady Chatterley’s Lover that this was 
the first time a book of comparable standing had been held to violate the obscenity 
statutes since a customs ban on James Joyce’s Ulysses had been overturned by the 
late Federal Judge John M. Woolsey in 1933. 

* Names and addresses for soliciting orders are obtained by compiling them from 
school year books, by advertising articles of legitimate interest to boys and girls at 
bargain prices in magazines of wide circulation, by exchanging lists of known and 
potential customers. 
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VARIETIES OF LEWD AND BORDERLINE MATERIALS 


In an effort to dramatize evils of the traffic in obscene 
matter, the Post Office Department has assembled a locked- 
room exhibit in Washington of present-day types of 
commercial pornography. The assembled material falls 
roughly into five categories. 


Nude and semi-nude pictures: This material usually takes 
the form of black and white photographs designed to appeal 
especially to adolescents and young adults. The photo- 
graphs feature exposed breasts and buttocks of young 
women in provocative poses but usually do not expose pubic 
regions. The pictures sell in large and small sizes at prices 
most young people can pay (eight to ten pictures for $1) 
and are distributed in large volume, mainly through the 
mails. 


Sex-oriented or body-oriented magazines: Chief among 
these are the so-called “stag’’ magazines, nudist publica- 
tions, and “body-beautiful” periodicals, most of which are 
sold over the counter at prices below $1. The 30 or 40 
stag magazines carry photographs of scantily clad models, 
breezy stories, bawdy cartoons, and royalty-free “ribald 
classics.” The rapid growth in the number of such publi- 


cations testifies to a large market. 


The nudist magazines carry a fair amount of text to- 
gether with front and rear views of naked men, women, and 
children. The photographs are not touched up, but neither, 
as a rule, do they appear designed to arouse lustful desires. 
However, a growing number of magazines representing 
themselves as legitimate nudist publications depict as cam- 
era subjects women who are obviously professional models. 


The “body-beautiful” magazines play up the strong man 
in muscle-flexing poses. Sex organs are not exposed; fig 
leaves and jock straps are usual coverings. A few such 
publications are spiced with double-entendre and plays on 
words that appear to be directed to homosexuals. 


Sado-masochistie offerings: This material, designed to af- 
ford a bizarre type of gratification, takes the form of pic- 
tures, illustrated pamphlets, short books, and (at least 
two) periodicals. Its main audience is made up of sex 
deviates and young adults, rarely teen-agers. Sex is com- 
mercialized not in terms of nakedness, allure, or ribaldry, 
but in terms of cruelty and human suffering. 
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Depicted—often through the medium of a story, such as 
the account of a sorority initiation—are women in domi- 
nant or submissive roles. The women are seldom nude; 
stiff, outlandish items of apparel, capable of exerting pres- 
sure at sensitive places, are standard accouterment. Men 
are rarely pictured. Usually one woman is holding another 


in some form of bondage—trussed for flagellation or 
stretched on the rack. 


An estimated 50,000-100,000 people now feast on this 
material, and demand for it is said to be growing. It ap- 
peals to both men and women; alternately, they can iden- 
tify with the sadist or the masochist. Prices range from 
$3 to $100. Three enlarged photographs of a young woman 
suspended like a “mobile” by means of rope around the 
breasts and between the legs sell for about $10. 


Hard-core sex materials: These are photographs, drawings, 
cartoons, booklets, films, and statuettes that portray every 
conceivable variation of sexual] intercourse, sodomy, and 
homosexuality. This is the one type of obscene material 
that is marketed less widely today than in earlier years. 
The chief reason for its relative subsidence is that it is 
simply too hot for most purveyors to handle. Infliction 
of maximum penalties is virtually certain when suppliers 
are brought into court. 


Circulars promoting obscene material: Flyers and circulars 
are used to promote sales of pornographic and obscene 
material, mainly the nude pictures popular with teen-agers, 
but also the stag movies popular with some men’s clubs 
and fraternal organizations. Some of the circulars exhibit 
samples of what the purchaser will get, others do not. All 
of them describe the product in alluring, exaggerated 
terms. Purported biographical data on subjects of the pic- 
tures is often included, together with a run-down on the 
special attractions of each. 


RULE OF THUMB IN APPLYING POSTAL SANCTIONS 


It is difficult to generalize on the legal acceptability of 
the various types of objectionable material because each 
item must be judged by itself. Moreover, many books and 
magazines kept off the stands in towns and cities would 
not be held obscene under standards set by the U.S. Su- 
preme Court. Officials of the Post Office Department tend 
to make certain rule-of-thumb judgments as to what is 
“obscene” and therefore to be excluded from the mails. 
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The hard-core material is definitely non-mailable. The 
nude and semi-nude pictures are on the borderline. The 
sex-oriented and body-oriented magazines by and large are 
on the safe side, but by a small margin. Most of the sado- 
masochistic material is clearly beyond the pale. And most 
of the circulars used to stimulate sales of pornographic 
material would likewise be deemed non-mailable. 


As for novels, it is probably safe to say that an “im- 
moral theme” is not by itself sufficient cause for barring 
a book from the mails. The same usually holds true of 
smutty words and terms, unless they are grossly objection- 
able or are used in abundance throughout the book. Gen- 
erally speaking the novel that stands in greatest danger of 
being banned under present legal concepts is the one that 
presents an idea deemed obscene in a manner deemed 
obscene. However, should such a novel have been written 
by an established author and issued by a reputable pub- 
lishing house, any ban imposed upon it would probably be 
appraised by the courts with great care. 


Laws and Court Decisions on Obscenity 


TESTS AND RULES formulated by American courts to 
determine what is in fact obscene under the law have 
evolved from specific applications of federal and state stat- 
utes and administrative procedures for dealing with ob- 
scenity. Congress adopted its first omnibus anti-obscenity 
law in 1873, after Anthony Comstock, agent of the New 
York Society for the Suppression of Vice, had come to 
Washington and staged one of the most effective one-man 
lobbying campaigns on record. The omnibus measure in- 
cluded provisions barring importation of obscene material 
from abroad, outlawing distribution of obscene materials 
in federal territories, and making it a crime to send or 
receive such materials through the mails.5 To this day the 


‘The view taken by the Supreme Court is illuminated by a decision, June 29, in 
which it upset a ban by New York State on the film version of Lady Chatterley’s 
Lover. A majority of the justices deemed unconstitutional that provision of the New 
York law which prohibited the showing of motion pictures presenting “acts of sexual 
immorality, perversion or lewdness” as being “desirable, acceptable or proper pat- 
terns of behavior.” The rule appears to be that a state cannot ban a film that 
seems to approve immoral conduct if such conduct is not shown in an obscene way. 


5 Congress had banned obscene imports as early as 1842. The first postal statute 


on obscenity—aimed at individuals supplying lewd materials to soldiers—was enacted 
in 1865. 
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federal obscenity statutes are often referred to collectively 
as the Comstock Act. 


The act of 1873 set the pattern, and today federal law 
makes it a crime to use the mails or facilities in interstate 
commerce to sell or distribute anything that is obscene, 
lewd, lascivious, filthy, or indecent. Penalties upon con- 
viction are fines up to $5,000 and imprisonment up to five 
years. The postal criminal statute was materially strength- 
ened last year when Congress doubled the maximum pun- 
ishment for persons convicted a second time of peddling 
obscenity through the mails. Another 1958 amendment 
permits prosecution of suspected violators either at the 
point where material was put in the mails or where 
received.’ 


Of the two basic criminal statutes on obscenity (the one 
applying to the mails, the other to interstate commerce), 
the postal statute has been easiest to enforce. This is be- 
cause it ties in with the Post Office Department’s adminis- 
trative machinery. Most federal banning of questionable 
offerings is carried on administratively, at least in the first 
instance, rather than through the courts. The Bureau of 
Customs in the Treasury Department exercises primary 
jurisdiction over all material, including mail, coming from 
abroad. Customs officials impound every importation which 
they detect and deem obscene, for potential forfeiture in 
court proceedings. More often than not, seizure by the 
Customs Bureau goes unchallenged by either shipper or 
consignee. Power to enforce the interstate ban rests with 
the Department of Justice, acting through the courts. 


POSTAL MACHINERY FOR SUPPRESSION OF SMUT 


The Post Office Department employs three basic admin- 
istrative procedures to keep obscene matter out of domestic 
mails. First, it can label “unlawful,” and thus cut off, 
incoming mail addressed to persons who are using the mails 
to advertise or deliver material its officials deem obscene. 
The impact on the smut seller of this “mail-block sanction” 
was explained by Herbert B. Warburton, general counsel 

*A provision of the 1873 act which put contraceptive materials and devices in this 


class remains on the statute books but its effect has been mitigated by federal] court 
decisions. See “Status of Birth Control,” E.R.R., 1958 Vol. II, pp. 779-780. 

7 Previously, prosecution could be undertaken only at the point of mailing. The 
Post Office Department had complained to Congress that courts in New York City 
and Los Angeles—leading distribution centers—were considerably more lenient in 
deciding what constituted obscenity than courts in other cities where chiltren were 
receiving obscene circulars and literature. 
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of the department, to the Postal Operations subcommittee 
of the House Post Office Committee last April 23: “Because 
he is in business to make money, he does not send out 
obscene material which people have ordered unless he is 
paid in advance. Therefore, the ‘unlawful’ order hits him 
where it hurts most—in the pocketbook.” This sanction 
can be invoked against incoming mail of all types, includ- 
ing letter mail. 


The other two administrative weapons in the hands of 
the Post Office affect outgoing mail. In the case of printed 
material that would ordinarily qualify for second-class 
entry—newspapers and magazines—the department can 
deny the second-class rate to publications found obscene; 
or, if one subsequently becomes obscene, postal authorities 
can revoke the publisher’s second-class entry. Use of this 
sanction can cripple or destroy a periodical. 


The third postal weapon is the power long exercised by 
the Post Office Department to declare objectionable ma- 
terial non-mailable.? Often used to intercept circulars ad- 
vertising obscene pictures sent at bulk rates in batches of 
100,000 or more, this administrative device was used by 
Postmaster General Summerfield to bar Grove Press, Inc., 


from sending cartons of Lady Chatterley’s Lover through 
the mails at the book rate. The non-mailability sanction 
is not an efficient weapon against pornographic matter 
mailed at the first-class rate; a search warrant must be 
obtained from a court before the seal on first-class mail 
can be broken. 


STATE LAWS PROSCRIBING FILTHY PUBLICATIONS 


All of the 49 states (except Alaska which has not yet 
adopted its own obscenity code) have one or more provi- 
sions for control of obscenity in their laws.° By and large, 
the state statutes follow a single pattern: Any person con- 
victed of producing or dealing in obscene material] is guilty 
of a misdemeanor. Creating, assembling, selling, showing, 
giving, lending, offering to give, possessing with intent to 
give or show, posting, and exhibiting are all forbidden in 
one state or another. 

SIt has never been clear whether Congress, in making it a crime to send obscene 
material through the mails back in 1873, intended that the Post Office Department 
should set up independent civil enforcement machinery. The constitutionality of 


such action, although upheld on several occasions by lower federal courts, has never 
been squarely sustained by the Supreme Court. 


* New Mexico does not directly proscribe obscene material, but does explicitly give 
power to deal with it to city and town authorities. 
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Few state laws are specific on what constitutes obscene 
matter, although phrases like “tending to debauch the 
morals,” “offensive to the chastity or modesty,” and 
“adapted to excite vicious or lewd thought or acts” show 
up in many statutes. Protection of youth is a stated pur- 
pose of some codes, and the closest some legislatures have 
come to defining obscenity is to brand as unlawful any 
material tending to corrupt the youth of the state. A few 
states handle the definition problem by stipulating that 
anything barred from the U.S. mails as obscene shall be 
considered obscene under state law. 


The desire of state legislatures to suppress obscene liter- 
ature as soon as it is discovered is shown by the course 
generally prescribed for dealing with suspected matter. In 
most states, any reputable citizen can make a complaint to 
proper authority reporting, on oath, the whereabouts of 
some obscene material. A search warrant will then be 
issued. The officer making the search can seize all of the 
material and bring it to the judge or magistrate in charge 
of such proceedings. A few pieces are put aside as evi- 
dence for the trial of the person accused. In about half 
the states authorizing this procedure, the judge or magis- 
trate examines the material before the suspects are tried 
and, if he finds it obscene, orders its destruction, except 
for pieces to be used as evidence. In the remaining states, 
obscene material, including the pieces produced in court, is 
destroyed if the defendant is found guilty. Most state 
codes do not guarantee jury trials in obscenity cases. 


To permit swift action, power to take various steps in a 
typical state procedure is vested with a single person or 
a few persons. The word of one person is good enough to 
cause issuance of a warrant; a single search officer can 
decide to confiscate the material; a single magistrate is 
often empowered to order that it be destroyed. Moreover, 
persons having anything to do with production or distri- 
bution can usually be brought into the case as defendants. 


Some states have gone a step farther and set up com- 
missions to help in protecting the public against bad liter- 
ature of all types. In 1957, for example, Oklahoma estab- 
lished a state Literature Commission empowered to “make 
such investigations as may be necessary into sales of liter- 
ature which it has reason to suspect is detrimental to the 
morals of the citizens of this state.” The commission has 
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power to prohibit the sale of literature found to be obscene 
and to recommend prosecution of persons selling or dis- 
tributing such literature. 


RECENT CourRT RULINGS ON OBSCENE LITERATURE 


Recent action by the U.S. Supreme Court has cleared up 
some of the uncertainty surrounding federal and state ob- 
scenity laws and the kinds of material that can be banned 
under them. The single most definitive judgment, dealing 
with two cases, was handed down in 1957.!° The first case 
—Roth v. U.S.—involved the constitutionality of the crimi- 
nal law barring obscene material from the mails. The second 
case—Alberts v. California—involved the constitutionality 
of a typical] state statute, i.e. one offering no clear definition 
of the term “obscene.” 


The Court left no doubt that federal and state statutes 
penalizing sale or distribution of obscene materials are con- 
stitutional. Speaking for a majority of one, Justice Bren- 
nan said that while constitutional guarantees of free ex- 
pression extend to “ideas having even the slightest re- 
deeming social importance,” obscenity was “not within the 
area of constitutionally protected speech or press’—either 


under the First Amendment, as to the federal government, 
or under the due process clause of the Fourteenth Amend- 
ment, as to the states. 


Justice Brennan went on to set forth a test for deter- 
mining what is obscene. “The early leading standard of 
obscenity allowed material to be judged merely by the effect 
of an isolated excerpt upon particularly susceptible per- 
sons,” he wrote, but this test had since been rejected be- 
cause “it might well encompass material] legitimately treat- 
ing with sex.” The test today was “whether [1] to the 
average person, [2] applying contemporary community 
standards, [3] the dominant theme of the material [4] 
taken as a whole [5] appeals to prurient interests.” 
(Numerals added) 


Following pronouncement of this five-criteria “Roth 
test” in June 1957, observers disagreed on whether it 
would lead to more censorship or less censorship by public 


354 U.S. 476 (1957). 
The California law in question penalizes anyone who “willfully and lewdly . . 


keeps for sale . . . any obscene or indecent writing.” It had been applied against 
Alberts, a book dealer. 
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authorities.'"2 They disagreed also on how the Court might 
act in future obscenity cases. The past two years have 
seen the high court take a dim view of anti-obscenity action 
by federal officials, but in none of the cases acted upon has 
the decision been accompanied by a written opinion. 


In the autumn of 1957, the Court reversed an adminis- 
trative ruling of the Post Office Department, previously 
upheld in lower courts, which barred a nudist magazine 
from the mails. The particular numbers of the magazine 
in question were typical; they carried pictures of naked 
men and women standing or talking in non-alluring poses. 
At the same term the Court reversed a Post Office ban on 
a homosexual magazine which likewise had been upheld by 
the court below. This publication was not of the “body- 
beautiful” type; while clearly addressed to abnormal per- 
sons, the articles, stories, and poems on unnatural sex prac- 
tices were written in serious vein. In both of these cases, 
the high court merely cited its decision in the Roth case 
without elaboration. 


On the other hand, a federal court of appeals, acting 
after the Roth test had been set forth, affirmed a district 
court decision upholding a Post Office “mail block” against 
a purveyor of sado-masochistic material.1* The district 
court judge had conceded in his opinion that the material 
would probably not arouse sexual urges in the average per- 
son. However, postal attorneys had pressed the point that 
according to expert testimony the material would tend to 
cause erotic and lustful stimulation in persons subject to 
certain sexual deviations. From all indications, the appeals 
court agreed with the district court that this was a vital 
consideration. 


The differing judicial treatment accorded nudist and 
homosexual magazines, on the one hand, and sado-maso- 
chistic literature, on the other, may stem from a conclusion 
that the former do not and the latter do appeal to the 
prurient interests of their intended audiences. 


Court DECISIONS DIRECTED AT STATE PROSCRIPTIONS 


New York, like most states, has devised a method for 
swift removal of obscene material from public places of 


% For application of this test by Federal District Judge Bryan in the Lady Chat- 
terley case see p. 570 


% Klaw v. Schaffer, 151 F. Supp. 534; affirmed 251 F. 2nd. 615 (1958). 
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sale. Under an untested 1941 law, New York City obtained 
an injunction against a batch of sado-masochistic material 
and had it removed from bookstores immediately. A book 
seller challenged this action, and the Supreme Court held 
that the statute authorizing an injunction against the sale 
of materia] not found to be obscene until after trial did not 
constitute prior restraint under the due process clause." 
Justice Frankfurter wrote for the majority in the Kingsley 
Books case that if New York chooses to confiscate material 
immediately through use of an injunction, “with due re- 
gard, of course, to appropriate opportunities for the trial 
of the underlying issue, it is not for us to gainsay its 
remedies.”’ 15 


In another important case the Supreme Court declared 
unconstitutional a Michigan statute of 1839 which made it 
an offense to publish or sell printed material to the general 
public that could “incite minors to violent or depraved or 
immoral acts.” The effect of this law, Justice Frankfurter 
wrote, was “to reduce the adult population of Michigan to 
reading only what is fit for children.”” The dozen or so 
other state laws that hinge a definition of obscenity on 
the “corruption of youth” concept either have been invali- 
dated or, unless amended, will soon fall if challenged, for 
the Supreme Court’s decision in this case’® was unanimous. 


Current Applications of Obscenity Tests 


THE TEST laid down by the Supreme Court in the Roth 
case has become the chief standard used by postal and 
customs officers in administering the federal obscenity 
statutes. In many localities, however, magazines and books, 
particularly pocket books, are effectively kept off the stands 
without regard to “whether to the average person, apply- 
ing contemporary community standards, the dominant 
theme of the material taken as a whole appeals to prurient 
interests.” 


% Kingsley Books v. Brown, 354 U.S. 436 (1957). 

% Under the New York statute, a trial must be held within 24 hours after the in- 
junction is issued and a decision must be handed down within 48 hours of conclusion 
of the trial. Seized material is destroyed after the trial if ruled obscene. The New 
York law does not guarantee a jury trial, and in this particular case trial was not 
by jury. 

% Butler v. Michigan, 352 U.S. 380 (1957). 
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William J. Hempel and Patrick M. Wall, scholars at New 
York University, recently reported after a comprehensive 
survey that “Throughout the country, literature is being 
screened by private and public groups for material which 
is immoral or incites to crime.” !7_ They wrote that what 
constitutes “immorality” or is regarded as “incitement to 
crime” varies from community to community, but that 
some of the public officials and most of the private groups 
attempting to suppress objectionable literature are “aided 
in their campaign by a list of publications drawn up by the 
National Office for Decent Literature.” 


N.O.D.L. was established in 1938 by the Roman Catholic 
Bishops of the United States for the purpose of setting in 
motion “the moral forces of the entire country .. . against 
the lascivious type of literature which threatens moral, 
social, and national life.” Its explicit concern is with youth, 
and periodically its staff reviews recent pocket books and 
magazines whose low prices make them easily accessible 
to adolescents.'* Publications deemed objectionable are 
placed on a list, partly cumulative, which is sent each 
month to more than 20,000 subscribers, nearly 5,000 of 
them organized groups. At one time or another, the list 
has included works by Erskine Caldwell, John Dos Passos, 
James T. Farrell, William Faulkner, Ernest Hemingway, 
Aldous Huxley, Christopher Isherwood, D. H. Lawrence, 
John O’Hara, J. D. Salinger, and Emile Zola. 


According to Hempel and Wall, extralegal censorship by 
local citizen groups operates mainly at the retail level 
and is most effective in smaller cities, “where the position 
of the retailer is far more vulnerable.” In some instances, 
they found, it is not necessary to apply pressure of any 
kind, “the dealer cooperating quite voluntarily because he 
agrees with the goals of the campaign.” Where the retailer 
does not cooperate, “the most widely used sanction” is a 
threat of boycott. “The mere threat is usually sufficient 
to effect compliance.” 1 The main weapons of local public 
officials seeking to suppress objectionable literature, accord- 


17 William J. Hempel and Patrick M. Wall, “Extralegal Censorship of Literature,” 
New York University Law Review, November 1958, p. 991. 

% The N.O.D.L. code deems objectionable for youth all publications which glorify 
crime or the criminal; describe in detail ways to commit criminal] acts; hold lawful 
authority in disrespect; exploit horror, cruelty, or violence; portray sex facts offen- 
sively; feature indecent, lewd, or suggestive photographs or illustrations; carry of- 
fensive advertising; use blasphemous, profane or obscene speech indiscriminately and 
repeatedly ; hold up to ridicule any national, religious, or racial group. 

” Hempel and Wall, op. cit., pp. 993-994. 
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ing to Hempel and Wall, are seizure of offensive publications 
and threat of prosecution. 


Censorship at the local level, whether by private group or 
public official, would seem to be safely within the law so 
long as no actual coercion is applied.2® Where it can be 
shown that a private group has used coercion, however, an 
author, retailer, wholesaler, or publisher may have legal 
recourse under laws protecting against defamation or boy- 
cott. Public officials who obtain withdrawal of publica- 
tions by threatening prosecution, as opposed to prosecution 
itself, could probably be enjoined through an action by the 
publisher on the ground that an attempt is being made to 
deprive him of property without due process of law. But 


most of the pressure exerted at the local level goes un- 
challenged. 


NEW LENIENCY IN APPLICATION OF FEDERAL TESTS 


Administrative judgments of customs and postal officials 
on what constitutes obscenity have become somewhat more 
lenient in recent years. The Customs Bureau decided early 
in 1958 to let Indiana University’s Institute for Sex Re- 
search, Inc. (better known as the Kinsey Institute) import 
some concededly pornographic paintings, photographs, 
statuettes, books, and “lavatory wall inscriptions.” In 
dropping its seven-year fight to exclude this material, the 
bureau discarded its old test—under which a thing was 
deemed obscene, or not obscene, in itself—in favor of a 
new “who sees it” standard. 


Adoption of the new test took the form of a decision not 
to appeal an unfavorable ruling by a federal district judge 
in November 1957. Judge Edmund L. Palmiere, citing the 
Roth test, had rejected a government suit to have the 
Kinsey material destroyed. ‘What is obscenity to one per- 
son is but a subject of scientific inquiry to another,” Pal- 
miere wrote. He concluded that the imports were not likely 
to appeal to the “prurient interest” of institute officials 


and hence were not to be classed as obscene under fed- 
eral law. 


Recently, the Customs Bureau in effect applied its new 
test again when it permitted importation, for literary and 
scholarly purposes, of Henry Miller’s novel, Tropic of 


*N.O.D.L. has explicitly stated that its list should not be used for purposes of 
coercion or boycott. 
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Cancer. Banned from the United States as obscene since 
its publication abroad in 1931, the Miller novel is a first- 
person account of a low-level vagabond existence in Paris. 
Customs officials said, March 19, that their decision had 
been based in part on the literary recognition accorded 
the novel and in part on a finding that the private citizen 
bringing the book into the country was not seeking to 
satisfy any prurient interest or to exploit the work com- 
mercially. 


A year ago last May, the Post Office Department, finding 
itself caught between charges of improper censorship and 
public complaints against indecent mail, appointed a new 
“judicial officer” and clothed him with authority to make 
final decisions for the department in obscenity cases.?! 
Charles Ablard, holder of the post since its creation, was 
called upon 17 times from July 1958 through June 1959 
to decide whether one or another of the department’s ad- 
ministrative actions against obscenity was lawful.22 His 
decisions give a good indication of what is and what 
is not deemed obscene by the Post Office Department at the 
present time. 


Applying the Roth test to motion pictures sent through 
the mails, Ablard ruled obscene “a movie depicting a nude 
model performing erotic and provocative gyrations on the 
floor,” but not obscene a film featuring “two scantily clad 
young ‘ladies’ fighting in a bed” and exposing “a tangle 
of arms and legs and posteriors” but “no... pubic regions 
or breasts.” Applying the same test in two cases involv- 
ing stag magazines, he found that one was not obscene, 
even though “replete with stories concerning sex and pic- 
tures of partially nude females.” The other, a shade more 
offensive, was ruled obscene. 


The line between obscenity and non-obscenity is so fine 
in the case of nude or semi-nude pictures that often when 
several are mailed in the same envelope, some will be ruled 
obscene, others “cheesecake.” However, in the case of cir- 
culars advertising material that is partly obscene, partly 


“| Until that time, the general counsel's office had both brought the original charges 
and acted on them after hearing. 

*@ Actually, 18 cases were decided during fiscal 1958, Ablard having referred the 
Lady Chatterley case to the Postmaster General for decision. The great majority of 
cases in which the department has invoked an administrative procedure against 
allegedly obscene material do not reach the final stage. Either the verdict of a 
hearing examiner is not appealed or the case is settled by a letter of discontinuance 
or some form of compromise. 
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non-obscene, this problem does not arise. A mailed cir- 
cular is obscene if it has “the leer that promises obscenity” ; 
whether the items offered by the circular are in fact 
obscene is immaterial.” This means, in effect, that a cir- 
cular describing a Currier & Ives print in obscene terms 
would be held unmailable. 


OFFENSIVE BEST-SELLERS ESCAPING POSTAL BANS 


Although the Summerfield ban on Lady Chatterley’s 
Lover gained wide attention, the fact is that postal bans 
do not figure significantly in book censorship. In the first 
place, book sellers often find delivery of substantial orders 
by mail more expensive and less convenient than delivery 
through other channels. More important, the Post Office 
Department has never developed a procedure for perma- 
ment enforcement of its administrative bans. No Index 
Expurgatorius is issued to postal inspectors or postmasters 
throughout the country. Unless a new case is brought, 
books barred from the mails yesterday may freely pass 
through the mails today, even though the postal ban has 
never been officially lifted. Moreover, the mail ban pro- 
cedure operates in hit-and-miss fashion; postal authorities 
in Washington have no way of examining every book pub- 


lished and postal officials in the field rarely bother to plow 
through a novel that has not been brought to their atten- 
tion in advance. Many of the famous four-letter words 
and detailed descriptions of sexual acts that appear in 
Lady Chatterley’s Lover are duplicated in postwar best- 
sellers that may have been suppressed locally but have 
never been put under national bans. 


The Postmaster General might never have banned the 
Lawrence novel had it been a new book instead of one 
barred from the United States for three decades. First 
published in Italy in 1928, the so-called ‘“‘unexpurgated 
edition” of Lady Chatterley’s Lover was actually the 
author’s third version of the romance; it had never been 
published in the United States until issued by Grove Press 
in May of this year. The publishing firm widely pub- 
licized its intention to deposit several cartons of the novel 
in the mails. These were immediately intercepted by the 
postmaster in New York City, leading ultimately to Sum- 


23 U.S. v. Hornik, 229 F. 2nd 120 (1956). A suit filed by United Artists Corp. in 
federal district court July 13 seeks removal of a ban on mailing a post card adver- 
tising the film The Naked Maja. The card carried text deemed by the Post Office 
Department to be “obscene, lewd, lascivious, and filthy.” 
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merfield’s ruling and the publisher’s appeal to the federal 
courts. 


SUPREME CourRT’s RoTH TEST IN CHATTERLEY CASE 


Basically two questions were put to District Judge Bryan 
—whether the Post Office has power to stop the mail- 
ing of books on the ground of obscenity, and, if so, whether 
Lady Chatterley’s Lover is obscene. Bryan concentrated 
on the second question. The novel was not obscene under 
the Roth test, he wrote, even though it contains “a num- 
ber of passages describing sexual intercourse in great detail 
with complete candor and realism” and even though “four 
letter Anglo-Saxon words are used with some frequency.” 


These passages and this language “understandably will 
shock the sensitive minded,” Bryan wrote, and might tend 
to arouse “lustful sexual desires in the average reader.” 
But “they are an integral, and to the author a necessary 
part of the development of theme, plot, and character.” 
The dominant theme as a whole “is not an appeal to pruri- 
ence or the prurient-minded.” The basic plot “serves 
as a vehicle through which Lawrence develops his basic 
theme of contrast between his own philosophy and the 
sterile and debased society which he attacks.” Nor was 
there any evidence to support the Postmaster General’s 
conclusion that the novel offends contemporary community 
standards, Judge Bryan wrote. The record “indicates gen- 
eral acceptance of the book” throughout the country. “The 
critics were unanimous. Editorial comment by leading 
journals of opinion welcomed the publication and decried 
any attempts to ban it.” 


Addressing himself to the “constitutional problem im- 
plicit here,” Bryan wrote: “A work of literature published 
and distributed through normal channels by a reputable 
publisher stands on quite a different footing from hard- 
core pornography furtively sold for the purpose of profiting 
by the titillation of the dirty-minded.” He stressed the 
point that “To exclude this book from the mails on the 
grounds of obscenity would fashion a rule that could be 
applied to a substantial portion of the classics of our lit- 
erature. Such a rule would be inimical to a free society.” 
Postmaster General Summerfield said July 23 that the 
mail ban on the book “must be restored” even if it meant 
going to the highest court. 
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Following the Supreme Court’s 1957 decisions in the Roth 
and Kingsley Books cases, several legal commentators** 
examined the separate opinions filed by different members 
of the Court looking ahead to precisely the issue presented 
in the Chatterley case. Justices Douglas and Black, dissent- 
ing in both cases, held fast to the view that the First 
Amendment prohibited suppression of any literature unless: 
there was evidence of a “clear and present danger” of 
harm from its circulation. Justice Harlan dissented in the 
Roth case, partly on the ground that the federal govern- 
ment had no power to regulate the content of literature 
in order to protect public morality. Justice Brennan dis- 
sented in the Kingsley case on the ground that a jury trial 
is a sine qua non in applying the obscenity test he had set 
forth in the Roth case. Chief Justice Warren insisted in a 
concurring opinion in the Roth case that “It is the manner 
of use that should determine obscenity. It is the conduct 
of the individual that should be judged, not the quality of 
the art or literature.” 


On the basis of these announced views of justices of the 
high court, some observers concluded that book censor- 
ship, as applied in a case involving an author of recognized 
literary merit and a respected publishing house, would be 


held by a majority of the present Court to be beyond 
the constitutional power of the Post Office Department. 


DEBATE ON LINK BETWEEN OBSCENITY AND MISCONDUCT 


The divergent views expressed by members of the Su- 
preme Court and lower federal courts in recent obscenity 
cases reflect the fact that many underlying issues have 
still to be resolved. The clear-and-present-danger test of 
Justices Douglas and Black, for instance, raises the ques- 
tion whether it is possible to establish a connection be- 
tween indecent literature and wrongful conduct. More. 
than two years ago, the late Federal Judge Jerome Frank, 
reviewing what scientific evidence he could muster, said in 
an opinion that there was no demonstrable connection be- 
tween lustful thoughts and misbehavior—no proof that 
reading obscene books would lead to misconduct. Some 
psychiatrists have gone a step farther and argued that 
much of the literature and art deemed obscene by public 


* James C. N. Paul and Murray L. Schwartz, “Obscenity in the Mails: A Comment 
on Some Problems of Federal Censorship,” University of Pennsylvania Law Review, 
December 1957, and Theodor Schuchat, “Supreme Court Tests Obscenity Laws,’” 
The New Leader, Oct. 7, 1967. 
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authorities, instead of being a social evil, may actually pro- 
vide a harmless outlet for unwholesome impulses. 


On the other hand, the Rev. Terrence J. Murphy, exam- 
ining scientific evidence in detail in a statement prepared 
for the House Postal Operations subcommittee, concluded 
that “Available empirical evidence indicates that reading in- 
fluences social conduct.” Noting that “reading obscene ma- 
terial affects opinions and attitudes, the balance and integ- 
rity of emotions, and our cultural institutions,” he asserted 
that “There can be no doubt that obscene material is 
sufficiently related to anti-social conduct to warrant its 
restraint by government action.” 25 The Postmaster Gen- 
eral said, July 23, that pornography contributes to juvenile 
delinquency, and that it is his personal responsibility to 
enforce the law that prohibits its distribution through the 
mails. 


Chief Justice Warren’s view that “it is the manner of 
use that should be judged” brings out the need for a 
clearer distinction between commercialized obscenity and 
legitimate art and literature. Warren has made it clear 
that he will uphold censorship of allegedly obscene material 
only when there is evidence of conduct amounting to “pan- 
dering” and commercial exploitation. 


The obscenity sections of the model penal code formu- 
lated by the American Law Institute rest on the assump- 
tion that “Society may legitimately seek to deter the delib- 
erate stimulation and exploitation of emotional tensions 
arising from the conflict between social convention and the 
individual’s sex drive. .. . The gist of the offense we en- 
visage, therefore, is a kind of [commercial] pandering.” 
The A.L.I. points up what is probably the biggest problem 
in this field when it says: “Americans today set a much 
higher value on freedom of expression than was accorded 
in the days when current obscenity laws took shape. This 
is true even for those who would favor stricter controls 
because they take a more serious view than others of the 
potential harm in obscenity.” 26 


* “Obscene Matter Sent Through the Mail,” Hearing before the Subcommittee on 
Postal Operations of the House Post Office and Civil Service Committee, April-May 
1959, p. 132. 


™ Model Penal Code of the American Law Institute (1957), p. 8. 
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